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ABSTRACT

Anita Mawusinu Heymann Ababio

TROKOSI, WORYOKWE, CULTURAL AND INDIVIDUAL RIGHTS:
A CASE STUDY OF WOMEN’S EMPOWERMENT
AND COMMUNITY RIGHTS IN GHANA

August 22, 2000

This thesis is a product of work surrounding the abolition of a form of ritual slavery in
Ghana known as the trokosi or woryokwe. Its contents reflect my years of work on
feminist legal research and law reform. Inspired by the need to make the results of my
work reflect in the daily lives of women, my participation in legal literacy and legal aid
programmes in communities gave me a further insight into effective ways of using legal
methods for empowerment. Part of my research goal was to identify and to develop in

detail, the effects of various practices, which constitute violence against women in the
society.

The case study of the trokosis or woryokwes formed part of a study I undertook on
various customary practices that infringe on the rights of women. Through the use of
informal methods and with the aim of research as empowerment, the lives of the trokosis
portray the realities of the daily existence of women and how women remain powerless in
spite of the guarantees of their human rights through domestic and international laws.
This thesis examines the various ways in which the trokosi custom infringes on the rights
of women, legal remedies available and how they can be used to empower women. The
distances normally thought to exist between international law and domestic legal systems
are explored, and new perspectives and insights are introduced through the use of
customary law methods. Focusing on women’s rights as human rights, within the context
of cultural rights, the legal basis of empowerment lies in the balance that must be struck
between the concept of the dignity of the human person as supreme and the interests of
the community. Through feminist community building empowerment perspectives, this
thesis formulates effective solutions to the practical realisation of the rights of women.
The thesis contributes towards conceptualising women’s empowerment and effective
long-term strategies to achieving it. It stresses that changes in laws to address the
injustices that women suffer are necessary in any society, however legal measures, if not
backed by other measures such as education and programmes of implementation, have
limited impact.
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CHAPTER ONE

INTRODUCTION

BACKGROUND

PROTECTION OF INDIVIDUAL HUMAN RIGHTS AND FREEDOMS

The protection of individual human rights and freedoms within the context of
international human rights norms recognises the rights of all human beings as
“equal and inalienable.” It is also acknowledged that in order to fulfil the
objective of protecting the human rights of any individual, there is the need for a
balance to be struck between the dignity of the human being as supreme and
inviolable and the interests of the community. Signatories to international human
rights instruments such as Ghana? are obliged to promote these principles as the

foundation to freedom, justice and peace in their respective countries.

The laws of Ghana are made up of the Constitution; enactments made by or
under the authority of parliament, any orders, rules and regulations made by any
person or authority under a power conferred by the Constitution; and the
common law.? The 1992 Constitution of Ghana provides a system of remedies for
violations of fundamental rights and freedoms. It also requires the state in the

discharge of its social obligations, to be guided by interational human rights



instruments that recognise and apply particular categories of basic human rights

to development processes.*

CULTURAL RIGHTS

Customary law forms part of the laws of Ghana and cultural rights and practices

are recognised and protected under the Constitution. Under Article 26 (1):

Every person is entitled to enjoy, practise, profess, maintain and promote any

culture, language, tradition or religion....

Cultural practices embody the customs, arts and social institutions of any
particular community, and cultural values are reflected not only in language and
religion but also in values which reflect the social, collective and individual lives
of people. Ghana, in spite of its diverse languages, has a rich culture that
portrays positive African cultural values. The kinship system, on which most
customs are based, promotes respect and care not only for the aged in society
but also one’s relations. Under custom, since every individual has the duty to
respect and consider her fellow beings without discrimination, this hand of
togetherness also extends to neighbours and friends who are not blood relations.
This is because every one is expected to contribute to the promotion of the moral

well - being of society.



The spirit of tolerance and dialogue are also seen as relevant to fostering social
relationships and building togetherness in communities. These positive values
are recognised in article 29 of the African Charter on Human and Peoples Rights

and in article 39 (2) of the Constitution; the state is obliged to promote culture in

the following manner:

The state shall take steps to encourage the integration of appropriate customary
values into the fabric of national life through formal and informal education and the
conscious introduction of cultural dimensions to relevant aspects of national

planning.

The state is also obliged under article 39(4) to:

Foster the development of Ghanaian languages and pride in Ghanaian culture.

Customary law determines the rights and obligations of an individual within the
duties owed to one’s community, and the legality of a customary practice is
determined by other factors not related to human rights and freedoms of the
individual. Under the laws of the country, customary laws are subject to their not
being dehumanising or injurious to the physical and mental well being of a
person and the determination of what is “dehumanising” is within the international

human rights framework of the Constitution.’



THE TROKOSIS AND WORYOKWES

The perspective of the paper is a feminist empowerment framework, which
focuses on a particular customary practice and the women who are victims of the
practice. The trokosis are virgin females who are made to serve fetish priests or
priestesses as pacification to the gods for an offence committed by a member of
their clan under the system of communal punishment. It is a customary practice
of people in southeastern Ghana, and women serving sentences for such crimes
are known as the trokosi (Ewe) or woryokwe (Danbge). In traditional religion, ‘Tro
in Ewe refers to a spiritual force that “transforms” or acts for anyone who
observes the proper rites and ceremonies of a cult and keeps within its rules. It
refers to any type of cult. ‘Kosi means slave. In the same manner, Won in

Adanbge or Ga means cult and yokwe means slave. A trokosi or woryokwe is the

slave of a cult.

This custom is described as infringing on the rights of women because it confines
its victims and obliges them to perform certain obligations as required by a
particular cult.® In response to this criticism, some traditionalists say they should
be allowed to determine what is dehumanising within the context of their culture,
and not within the context of alien universal human rights rules. They claim they
have the legal basis to promote and practice their religion and culture and
manifest it as such, within the provisions of the Constitution.” These issues and

factors that impede women’'s advancement under the custom are explored in this

thesis.



OBJECTIVES

The study has three major objectives:

e To develop a case study of the trokosi practice and attempts to abolish the

practice in Ghana during the 1990's.

¢ To analyse the complex meanings and inter-relationships among individual

rights, community rights and women's empowerment.

e To theorise on ways of challenging patriarchy by using intemational law and
women'’s empowerment strategies to create changes in the daily lives of

women as individuals and as members of their communities.

This thesis will demonstrate that in order for women’s empowerment to occur, the
constraints of community rights, the transformative agency of individual rights
and women's collective action have significant roles to play in shaping the nature
of balance of power relations in the community. It also focuses on the impact of
government policies on women and argues that any changes in laws or policy will
only be successful to the extent that women feel they have access to these
instruments and that implementation of these laws and policies makes them have

greater control over their lives.



METHODOLOGY

The basis of this thesis is largely informed by my years of work on law reform.
These include work on human rights, chieftancy, the legal system and customary
arbitration. Working as a volunteer with non govemmental organisations in
communities, | was confronted with some of the day to day problems
encountered in the implementation of some existing laws affecting the status of
women in the society.® This posed a challenge to me to further research into
socio-legal issues affecting the status of women in Ghana. As part of this long-
term goal, | made sure that the revision and consolidation of laws concering
women were made part of the Law Reform Commission’s yearly programme. |
then concentrated my efforts on feminist legal research. The product of this work
is currently reflected in various laws including amendments to the criminal code
on violence against women. Other topics reflected in the thesis concerning the
girl child are on early childhood marriages, the apprenticeship of children, and
child labour in Ghana.® Research on property rights for women and the effect of
laws governing family relations in Ghana on women are used to analyse the

implementation of laws and the practical realisation of women'’s rights.

My work as an indigenous lawyer with the trokosis began about five years ago.
The case study of the trokosi and woryokwe formed part of my work on the
abolition of customary practices that infringe on the rights of women in the
society. The thesis uses a research as empowerment framework in the

methodology and case study. Research as empowerment in this study is



complex because empowerment for the trokosis has to happen both at the
individual and community levels. Within this framework, the community and
individual empowerment perspective is the criteria used to assess empowerment
for the girls within the context of their cultures. Research as empowerment is also
used as a method to stimulate the communities to discuss effective ways in
which the law abolishing the practice can be implemented. Multiple methods are

also used within the framework of research as empowerment.

Most of the data used in the community case study were gathered over a three
week period spread over five months from April to August 1998 and formed part
of a tracking survey of the first batch of released women and girls from the
shrines. It is supplemented by quantitative analysis of data and qualitative work
that was completed in September 1999. Settlements are rural and 14
communities in 4 districts were covered. In all 41 released slaves were
interviewed including 20 women and 21 girls. 29 community members also
formed part of the tracking survey. Other interviews were carried out with 9 social

workers, 5 shrine officials and 21 police officers.

INDIVIDUAL RIGHTS/ COMMUNITY RIGHTS

The empowering process of this thesis is critically assessed through a legal
framework which uses international human rights law as the basis on which to
empower victims of the practice and bring about change. This framework,

focusing on women'’s rights as human rights, examines the various ways in which



the custom infringes on the rights of women and how such legal remedies can be
used to empower women. Within the human rights framework, a person’s duties
and obligations to the community must be consistent with her rights and
freedoms.'® The benefits of a supportive community and the dangers of
submerging individuality in collective decision-making that disempowers and
victimises women as a group are considered in the paper. This approach makes
the legal abolition of the trokosi system central to the process of empowerment of

women within the community.

Within the context of cultural rights, the legal basis of empowerment lies in the
balance that must be struck between the concept of the dignity of the human
person as supreme and the interests of the community. The Declaration on the

Right to Development provides in article 2 that:

All human beings have a responsibility for development, individually and collectively,
taking into account the need for full respect for their human rights and fundamentai
freedoms as well as their duties to the community, which alone can ensure the free

and complete fulfiiment of the human being. "

The feminist community building approach'? used in this thesis is intended to
empower women in their individual capacity in a way that should not result in
their being marginalised in their communities. Within this context, it is my view
that to treat the trokosis individually as victims disempowers them since they

were victimised as a group on behalf of their various families. This approach is



empowering not only for the trokosis but also for members of the community
since it is in this way that traditional practices which are injurious to the health
and well-being of women are abolished, while encouraging the integration of
appropriate customary and cultural values which are adapted as an integral part
of the growing needs of the society. This empowering process also preserves the
unity of the communities while stressing the point that the intervention processes
by government and non-governmental organisations in the practice are central to

the process of empowerment of the trokosi.

OUTLINE

WOMEN'S EMPOWERMENT

Empowerment in this thesis is an individual and collective process of changing
society and includes promoting the human rights of women who had been made
victims of a customary practice. it recognises that harmful customary practices
need to be changed so that they do not victimise women as individuals or as a

group. Thus each chapter focuses on a different aspect of empowerment.

The socio-political framework

Women's empowerment in this paper is a multifaceted and holistic approach to
legal, social and political changes in women's status in society. The political
framework of empowerment recognises that the implementation of women's

rights is critical to the attainment of such rights. The Convention on the



Elimination of All Forms of Discrimination against Women (CEDAW) suggests a
programme of action for governments, citizens and non-governmental
organisations to implement women'’s rights, as basic to development.' The
empowerment framework requires the attainment and effective monitoring of
international laws and conventions, which support the rights of women through
the implementation of national laws and policies. The empowerment of the
trokosi also entails continued access to the legal system that formed the basis of
their freedom and the right to participate fully in the development process.

The various ways in which people conceptualise empowerment including it's
application in different contexts are analysed in Chapter two, including its
application in different contexts, and this thesis tries to seek an understanding of
some of its complexities. The role of non-governmental organisations and
government in identifying the problem of the trokosis and efforts at integrating

them into their new world are also assessed in this chapter.

The community building empowerment framework under customary law

Empowerment involves the critical examination of the problems posed by
individual autonomy for the released women within the constraints of community
support systems. Chapter three discusses the cultural perspectives of rights and
analyses some of the issues related to community and individual rights and how
to reconcile the two as central to the process of empowerment. It examines the
impact of judicial decisions favouring women'’s rights and the impact these

decisions have had on the abolition of dehumanising customary practices in

10



communities. As a way of promoting cultural rights and reconciling it with
women's empowerment, in this chapter, | examine dispute resolution methods
under customary law and argue that individual rights and accountability for one's
actions are upheld in the communities. With some ideas about the long term and
short-term effects of the practice on trokosis in mind, | believe that community
rights and individual rights can lead to women'’s empowerment through the use of
appropriate methods. | advocate the use of community building support systems
as an efficient medium to educate people about the dehumanising nature of any
practice, which would lead to support for its total eradication. Through awareness
— raising in communities, people will reflect, acknowledge, become sensitive to

change and adopt women's rights not only at the national level, but also at the

local level.

The feminist human rights empowerment framework

The feminist perspective of empowerment under the law focuses on how to
restore the dignity of released trokosis, within the context of restoration of
personal liberties'* and respect for human dignity.'® Chapter four presents the
legal theoretical framework from international and national perspectives and is a
review of some of the strategies aimed at implementing the rights of women. The
legal empowerment process examines the basis of human rights and its
guarantees in the respect for human dignity and how these rights were abused in
the lives of the trokosi in spite of its guarantees in national legislation. Issues that

are considered are gender discrimination, which made girls sacrifice their lives to

It



pacify gods for crimes committed mainly by male relations. Other legal issues
explored in the lives of the girls are the perpetuity of punishment enacted on
particular families for an offence for generations, early marriage and servile
marriage with its attendant risks to the heaith of the girl-child, including their lack

of reproductive rights, rape and sexual abuse.

Community building empowerment evaluation through feminist perspectives

Empowerment as an approach to feminist community building in the research is
holistic in approach. Chapter five focuses on research in the communities and
evaluates the role of stakeholders such as shrine officials, the community, clan
leaders, chiefs and law enforcement officials in the intervention process.
Community participation in decision-making processes is also examined. This act
of reformulating, reclaiming and reconstituting indigenous cultures becomes a
matter of social justice, and some authors state that these factors make
indigenous research a highly political activity, which can also be seen as a
threatening activity.'® Awareness-raising becomes not only empowering for the
communities, but also rewarding for an indigenous researcher like myself who
sees it as a process of networking and sharing knowledge with people who are
marginalised in the society. Chapter five critically examines not only the
interventions but also the coping strategies of the trokosis within their own

environment.

12



Case study of victims of the practice

The feminist community building perspective as stated earlier, while promoting
co-operative efforts, affirms women's distinct needs and aspirations. The aim of
using this approach is to consult and collaborate with the emancipated trokosi as
part of a process of assessing the legal and social interventions of outside
agencies such as the government and non-governmental organisations on their
lives. Chapter six is a case study of the trokosis and woryokwes and like chapter
five, it analyses and reflects on the results of fieldwork. The destitution of the girls
as a result of their lack of economic rights in the shrines is examined within the
context of their new won freedoms. The effect of legal interventions in their lives
by their releases from unjust punishment are issues which are determined within
the context of how the legal equality of men and women when attained not only
de jure but de facto can be really empowering. Feminist research as
empowering also means that information gathering would be aimed towards
raising the awareness of the community towards promoting the human rights of
women, supporting and educating community members on legal literacy and

evaluating empowerment schemes put in place for the freed slave giris.

This thesis concludes that even though in Ghana, women’s human rights are fully
guaranteed in law, the actual implementation and protection of these rights are
often impeded by a complex system of practices based on historical, cultural,
religious and sometimes political reasons. The guarantees of human rights

through international instruments are therefore not necessarily acknowledged,

13



respected and implemented in spite of national laws. The success of international
human rights law can only be measured through an examination of its application
in the daily lives of women worldwide. The intervention of non-governmental
organisations, government and individuals like myself to empower women, is a
challenge to customary law and community rights in Ghana since women's
empowerment has individual and social consequences for everyone in the
society. The final chapter brings together the dimensions of various aspects of
the empowerment framework. It concludes by discussing the way forward and

strategies to be adopted.

14



End Notes

! Article 1, Universal Declaration of Human Rights & Preamble to the International
Covenant on Economic, Social and Cultural Rights. Most of the International Human
Rights Instruments quoted in this thesis as at 1988 are from UN Human Rights — A
Compilation of International Instruments, UN Doc. ST/HR/1/REV, NY, 1988.

? Ghana is situated in West Africa. Its population of 18.4 million is divided into 50 ethnic
groups each with its own language and cultural heritage. The largest groups are the Akan,
Dagomba, Ewe and Ga- Adangme. The size of Ghana is 92,100 square miles and the type
of government is multi-party democracy.

3 Article 11(1) of the Constitution.
* Article37(3)
> Article 26 (2)

° Heymann Ababio Anita, “The Legal Basis for the Abolition of the Trokosi Practice™ 1%
National Workshop on the Trokosi System in Ghana, Accra/ Ghana, July 1995.

” Freedom of worship is guaranteed under Article 21.

® Mobile clinics on legal aid and legal literacy in communities on women and children’s
rights formed part of my work with the Federation of women lawyers in Ghana. Work
with International Needs another non-governmental organisation is reflected in the case
study of the trokosis. Other work on violence against women was with the local

organisation of the Inter African Committee on Traditional Practices, the Ghanaian
Association for the Welfare of women.

? Feminist researches on violence against women reflected in current legislation include
amendments to the criminal code on rape, defilement and other sexual offences. Others
are on the abolition of female genital mutilation among some communities in Ghana (Act
484) including a revised draft to make the implementation of the law easier in 1998.
Reproductive rights for women are in PNDCL 102. Issues concerning the girl child
discussed above have been consolidated into The Children’s Act (Act 560).

' “Convinced that the full and complete development of a country... and the cause of

peace require the maximum participation of women on equal terms with men in all
fields.” Preamble to CEDAW.

"' GA/Res. 41/128/Dec 1986.

15



"> The feminist community building approach is located within the cultural background
of the trokosis. It views participatory development as more empowering for women since
it applies the use of indigenous knowledge and the involvement of local people in
affirming women’s distinct needs and aspirations.

13 Referred to as CEDAW/ GA resolution 34/180 of Dec 1979 /article 7.

'* Article 14 of the Constitution & Article 5 (2) of International Covenant on Economic
Social & Cultural Rights. GA Res. 2200 A (XXI) 1966.

'> Article 15 of the Constitution & Article 7 of International Covenant on Civil and
Political Rights. GA Res. 2200 (XXI) 1966.

'® Smith Tuhiwai Linda, Decolonising Methodologies: Research & Indigenous Peoples,
Zed Books ltd, NY, 1999,
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CHAPTER TWO

TROKOSI, WORYOKWE AND THE SEARCH FOR
EMPOWERMENT

BACKGROUND TO THE PRACTICE - causes/common beliefs

The trokosi practice is part of traditional religion. It is said to have developed over
time in the communities as the next and most appropriate response to restoring
community relationships after a criminal act. The Dangbe (woryokwe) and Ewe
(trokosi) among whom this custom is practised in Ghana are neighbouring
communities, understand and speak each other’s languages and share a number
of things in common including religious beliefs and practices.'” The custom also
stretches across parts of Togo, Benin, Cote d'lvoire, Cameroon and parts of
Nigeria. It is not difficult to trace the links of Togo and Benin with the custom.®
Beyond Togo, there are groups of people who have cultural affinities with the
Ewe e.g. the Fon in Benin whose aspects of social organisation, forms of
religious belief and practices and language are fairly similar to those of the Ewe
in Ghana and Togo.'® Customary practices are also based on a unilineal system

of patrilineal descent, which has the kinship system as the unifying feature.

In traditional religion, a breach or prohibition of anything displeasing to the

ancestral spirits severed all good relationships and created confusion in the

17



community.?? Once that sin was committed, the offender or his or her family
must confess, do penance and offer a form of sacrifice to the gods. These three
things were needed so as to restore peace, harmony and stability in the
community. Community members believe that justice must be dispensed of as
efficiently and quickly as possible so as to give a form of relief to the victim and
assure the rest of the community that such a crime would not be repeated.?'
Victims of crime in indigenous communities normally seek justice from the
shrines for the retrieval of a lost item, the cause of a loved one's death or the
determination of a culprit in a case. The crimes could range from petty thievery,
to other serious crimes such as rape or murder. When consulted, the shrines
quickly point to the source of the ill omen and the family concerned must give up
a virgin female otherwise a curse is inflicted on the whole clan. The family could
either start dying mysteriously or contract terminal diseases, and the only way to
stop such an occurrence was through the family confessing that one of its
members had committed the crime. Penance in the form of a series of rites will
follow the confession to reverse the curse. The final sacrifice will normally be a

virgin female to the cult.

Among such communities, an offender could face death or other serious
punishment such as banishment from the community for a crime. According to
oral history, most offenders, knowing the consequences of their acts, sometimes
with the connivance of clan members ran away before they could be

apprehended. Sometimes the offender would still be in the community but

18



probably due to sickness, age or other reasons bordering on taboos, would not
be able to serve punishment for the crime. It was also realised that although
sentencing a person to death did not prove a very useful alternative, a problem
still remained to be solved, since the disappearance of the culprit or his inability
to serve the crime did not mean that the crime would go unpunished. Offering of
female virgins to serve in the shrines evolved as a more useful alternative form of
punishment since the women weculd provide services in the shrines and perform
community services. It would also lead to the peaceful coexistence of families

since the victims of the crimes would have been appeased.

In the past the girls were confined to the shrines for a period of time and
underwent some form of vocational and spiritual training on how to lead morally
upright lives. They were also trained in traditional methods of healing and later
released to lead economically independent lives in the communities. The priests
themselves, as will be explained in chapter three, were supposed to be

accountable to the gods and live morally upright lives.

DEFINITION OF PROBLEMS

Even though some shrines still observe very strict rules and comply with the
above, most of the shrines discussed in the thesis are where the practice has
deteriorated. In some areas, the priests who are to take charge of the girls and
instil moral discipline in them have themselves become so morally corrupt that

they marry as many of the girls as they can at a time and use them as sources of
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labour. They are also unable to look after them. Most trokosis are sent to shrines
at very tender ages. The younger the better, as they are required to be pure and
innocent in order not to create any conflicts in the shrines with regard to incidents
of their past lives which may infringe on shrine values. On arrival at a shrine, a
trokosi has to observe various rituals. First she undergoes a complete change of
identity. She also has no time to play. It is all work. Some of her daily duties
include working on the farm of a priest without any remuneration. Since she is
not entitled to any part of the produce, she has to cultivate her own farm in
addition for sustenance; the upkeep of a trokosi and her children are also entirely
her responsibility even though under the custom her children belong to the
shrine. Since the girls are in confinement, they are also unable to refuse the
advances of the priests and some priests subject them to various forms of sexual
abuse. Due to this, it is common for a trokosi to start bearing children soon after
puberty with a man for whom she has no affection. Her movement and contact
with people outside the shrines is also severely restricted. For most of the girls in
such shrines, it is the priests who initiate them into adulthood and later release
some of them into the community to marry. Liquor is not hard to come by in the
shrines since it is used for a lot of rituals and because of the harsh treatment
received at the hands of the priests, the individual survival strategies of some
trokosis when they become adults, include the frequent use of alcohol to shut out

a humiliating life.
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While judicial decisions questioning the custom in the area of children’s rights
were made in the 1980’s, public condemnation of the practice started in the
1990’s. The Ghanaian media especially, played a very critical role in bringing the
practice into public light. The Ghana National Commission on Children
highlighted the issue during the celebration of the Organisation of African Unity
(OAU) day of the African Child on 16™ June 1993.%2 The Intemational Federation
of Women Lawyers in Ghana (Fida-Ghana) also organised a visit to the shrines
in 1992 and came out with a preliminary report on the practice.?® Other non-
governmental organisations such as the Ghana Committee on Human and
Peoples Rights and the Ghanaian Association for Women's Welfare also came
out with reports on the matter.?* The public outcry caught the attention of the
President who is himself a citizen of one of the areas under discussion. In his
usual frank manner for which he is noted, he made no qualms about his feelings
in public and indicated that the govemment would not hesitate to modify customs
and traditions in response to changing times and modem trends. He said the
much condemned trokosi system and other obsolete and unprogressive customs;
traditions and taboos would soon be thrown into the dustbins of history.>> A few
days after, the practice was condemned in Parliament. An investigation into the
issue was called for and a parliamentary delegation was organised to visit the
shrines to ascertain the truth or otherwise of allegations to obtain a first hand
knowledge of the conditions of the slaves. The delegation was shocked by what it
saw. It was discovered that most of the girls were malnourished and among other

abuses were being treated as slaves.?® Appeals were then made in the Ghanaian
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press to those connected with law making to come out with proposals to deal
with violence against women. The Daily Graphic also threw a challenge to people
involved in interpreting and reforming laws to accept and defend women’s
rights.?’The Catholic bishops of Ghana at the end of their annual meeting in July
1994 also lamented the increasing nature of the ongoing violence against women

in Ghana.?® They did not refer to any particular custom.

LIBERATION EFFORTS

Public outcry against the practice also gave the needed impetus to non-
governmental organisations to intervene and do something practical in the
meantime, to free some of the girls in the shrines. Generally, non governmental
organisations are defined, especially in Africa as playing a complimentary or
occasionally a supplementary role to govemment in social development since
most of their activities tend to focus on the poor, the disadvantaged or
marginalised groups of the population in rural areas.?® They are also generally
seen as having a critical role to play in alleviating rural poverty and facilitating
community development. Their social intervention into the lives of the trokosis
was initially seen as a big relief and applauded by all, including state agencies
like the Department of Social Welfare who did not have the resources to change

the harsh lives of the trokosis.

Each organisation had its own programmes of liberation with no co-ordination or

networking with others already in the field. The Fetish Slaves Liberation
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Movement (Feslim), one such local organisation, liberated girls of a shrine at
Fievie without any programmes of rehabilitation in place. It is still involved in
campaigning for the release of more trokosis. Sentinel, another non-
governmental organisation, out of sympathy quickly liberated girls of two shrines
at Volo with substantial compensation packages to the shrines. This organisation
was rumoured to have literally bought the girls in retumn for their freedom. The
girls themselves were left out in the process. There were no programmes of
rehabilitation, and they retumed to the shrines. The priests, who had literally
killed two birds with one stone, were very happy with the tum of events and
quickly welcomed them back. Cther organisations also liberated trokosi women
and forgot about their children. The women were given their freedom whilst their
children remained in the shrines. Since they could not bear the loss of their
children and had no rights to them, they quickly went back to the shrines. The
families of such girls were also not identified in the release process since
everything was dene in a hurry. Community members were astounded and
encouraged the trokosis to go back to the shrines. Public interviews also blamed
their families for being the cause of their plight, and they were described as
primitive and wicked people. Community members, already angry with liberators
campaigning for their releases, could not welcome such girls’ back. If they had to
be released by all means because of some westem ideas and since the
communities had already been described as so uncaring, then their liberators
should provide them with shelter and take the place of their families. The girls felt

very much isolated and miserable. As a solution to this problem, the idea of
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putting them all up for adoption was even brought up. Some analysts simply cited
the retumn of trokosis to the shrines as their support for the practice and said
since trokosis spend the best part of their lives in the shrines. they should not be

disturbed, as they would always keep retuming to the shrines after their releases.

Women in the Lords Vineyard (WLV), another non-governmental organisation,
thought it had taken a wiser step. It released 80 women and their 224 chiidren
from various shrines in 1995. The organisation’s director in a press interview in
February this year, five years after the releases said the trokosis and their
families were receiving education under deplorable conditions and urgently
needed clothing, food and sheiter. She admitted that her organisation could
neither take care of their needs nor provide facilities for their rehabilitation.>® Her
appeals to the govemment and other agencies in the private sector to help

rehabilitate the trokosis had so far proved unsuccessful.

A number of non-govemmental organisations also entered into communities and
were challenged by shrine owners and priests better versed in the Bible and the
law than they were. They were questioned as to the basis of their interventions
and their burden of proof. In order to appease such people, other foreign non-
governmental organisations involved in the liberation efforts took a different
strategy. Since such organisations did not want to be accused of culturai
imperialism, they decided to pride themselves on sensitivity to local cultures so

as to work without hindrance at the local level. One such organisation favours the
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idea of girls still being in confinement and attending the vocational schoois, which
it has set up near some of the shrines at Afife. It has so far not liberated any
trokosis and does not seem keen on doing so. Intemational Needs (Ghana), has
so far been the only non-govemmental organisation that has sustained its
programmes of rehabilitation. It has liberated about a thousand girls from several
shrines. As a follow up to the first national workshop on the trokosi held in July
1995, a number of activities including a trokosi transformation project, were
launched. The aim of the project among others was to undertake the integration
of released trokosis into the normal mainstream of society and also to whip up
support for the eradication of the practice. With funding from donor agencies, it
has set up programmes involving economic packages, educational programmes,
and vocational training and counselling programmes. Nursery schoois have also

been established for children of the trokosis. 3

EMPOWERMENT FOR WHOM?

A number of non governmental organisations identified above, have defined what
is “empowerment” from their own point of view and have ended up either
isolating the people who are supposed to benefit from their programmes or
colluding with the systems that need to be changed. The futility of liberating
trokosis without identifying or providing any form of support systems in place is
seen in the return of such girls to the shrines. For these types of organisations,
the issues raised are whether or not the girls are being empowered and which (if

any) structures are being reformed. Why liberation efforts provoked so much
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antagonism by indigenous peoples and why most of such efforts failed, is also
related to the patronising nature of such empowerment schemes in the

communities.

In this thesis, the word “empowerment” is used in a different context, related to
indigenous communities. Within the legal framework of the thesis, the
community and individual empowerment perspective is the criteria used to
assess empowerment for women within the context of their cultures. According to
Smillie, “empowerment” is a word worth exploring in the context of women'’s
development, not just because it means different things to people but because its
application can mean different things to the people who are supposed to benefit
from its application. He points out that while there is no lack of literature on
women, gender and development, there is an absence of substantive material on
practical experiences whether grassroots, welfare, equity or empowerment
oriented. This he says may not be because no practical work is being done, but
because work at the grassroots level regardless of orientation, approach or

theory, has had very mixed resuits.*

It is also realised in practice that finding occupations for women such as the
trokosi is difficult because of low levels of education and the ages of some of the
women involved. In view of this, other critics’ state that non-governmental
projects to benefit women have neither increased women's accesses to

education, training, credit and land nor challenged structural inequalities in the
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society.® In spite of these difficulties, this study agrees with the view that
empowerment in both its social and economic manifestations, in spite of existing
obstacles, should be the essential core of any activity that is serious about

improving the lot of women.®

Through an analysis of the various conceptualisations of empowerment, | have
highlighted the individualistic nature of some of the empowerment schemes that
totally isolated the trokosis from their communities. Some strategies resuited in
conflicts in the communities. Others created further economic and social
hardships for the trokosis. Other attempts to respect culture “in toto" and be at

peace with the communities resulted in support for the practice.

COMMUNITY PARTICIPATION IN PROGRAMMES

A key strategy for achieving women'’s empowerment, stressed throughout the
thesis and ignored by efforts described above is that any programme aimed at
reducing existing discriminatory practices against women should in the process
also help to strengthen the community. Participation of people in their own
development has been recognised as an empowering and liberating process
since it promotes commitment on the part of the people in its implementation and
assures sustainability.** It is stated that when people are allowed to participate in
their own decisions, questions are framed differently, priorities are ranked
differently, problems are defined differently and people participate on different

terms.*® Some writers also describe this process as a “trickle-up philosophy”
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instead of a “trickle-down approach to development.”’ The healing and beneficial
outcomes of participatory processes also form part of the empowerment
framework of the thesis and are seen in the results of research carried out

among such communities in a later chapter.

It is also recommended that in formulating programmes at the grass roots, the
social, economic and political environments of such communities be taken into
consideration.® The thesis argues that without having identified the environment
of the trokosis and their families, releasing them to live as individuals without any
social support leads to their isolation. In order to make the empowerment of the
trokosis a long lasting one the benefits of the use of community building support
systems are explored in the next chapter. Another of the benefits of community
participation is the adoption of alternative approaches and the utilisation of
people’s knowledge where necessary. *° Within this context, community systems

of dispute resolution are also recommended in this thesis.

FEMINIST COMMUNITY BUILDING EMPOWERMENT FRAMEWORK

The empowerment framework of this thesis is a holistic approach to
development, which seeks the involvement of local communities in defining the
empowerment process. Instead of organisations as seen above defining what is
empowering for women at the grassroots, this framework seeks the views of
community members as to their needs and explores barriers to their

empowerment. The feminist community building empowerment perspective also
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views participatory development as more empowering for women since it applies
the use of indigenous knowledge and the involvement of local people in affirming
women'’s distinct needs and aspirations. It also recommends that for women'’s
empowerment to be made a reality, there must be genuine, and people oriented
development, which acknowledges the fundamental needs of women.*® Within
this perspective, participation should not simply aim at bringing direct material
benefits to women but also aim at a transformation of consciousness and a self-
perception which would enable women to understand their social situation and

see it as something that they can with others struggle to change.*'

Within the feminist community building empowerment framework, development
workers have to be familiar with the social and cultural systems in which they are
working in order to successfully promote change. They should also respect the
beliefs and traditions of indigenous people while at the same time helping them
to analyse how these beliefs and traditions either provide them with social and
economic support or contribute to discrimination against women. Development
workers within this environment should help communities to become aware of
these factors and to make their decisions on the basis of a conscious evaluation
of what to change and what to retain. This participatory method will encourage
the community concermned to make changes when they see that such changes
are to their advantage. It is argued that the formal guarantees of women'’s rights
can never be achieved if communities are isolated in the process. Participation of

communities in programmes and empowerment of women as individuals are

29



necessary elements for social change. The thesis argues that a key strategy is
for an interconnection to be made between individual and community rights so as
to encourage the implementation of women'’s rights while sensitising local

peoples about the need for change.

The basis of feminist community building is to involve all parties in the
development process from the drawing up of the programmes to their
implementation stages. Through this participatory and collaborative approach

towards decision-making, women's empowerment is greatly enhanced.
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1976.
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clans are also of Ewe origin, hence the link between the trokosi and worvoke. Adangbes
in the communities under discussion speak Ewe and Dangbe.
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CHAPTER THREE

THE COMMUNITY BUILDING EMPOWERMENT FRAMEWORK
UNDER CUSTOMARY LAW

COMMUNITY RIGHTS

The feminist community building perspective is located in this thesis within the
cultural context of Ghana, where social norms are quite different from that of the
western world. It recognises the strong network of community support necessary
for individual empowerment and as stated in the preceding chapter, any
empowering framework for women, while determining their needs and priorities,
must also develop culturally sympathetic methods. The benefits of the community
building systems are carefully considered in this chapter, and empowerment

approaches are based on women as individuals and as members of their

communities.

Customary laws are rules of law, which by custom are applicable to particular
communities in Ghana. The rules of customary law including those determined
by the superior court of judicature, the common law, and the rules generally
known as the doctrines of equity, make up the common law of Ghana. The
existing law is also made up of unwritten laws, most of which are presumed to

include oral customary law. 42
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THE GOVERNING SYSTEM

Under customary law, the jurisdiction of local communities falls under the
authority of chiefs and queen mothers.*® The institution of chieftaincy together
with its traditional councils as established under customary law and usage, are
guaranteed under the law. Chieftaincy is central to the whole goveming process
under customary law and is the starting point of any framework aimed at
empowering individuals in the community. My reasons for acknowledging the
existence of this institution within the context of the thesis are directed at its
usefulness in the abolition of dehumanising customs, the empowerment process

of the trokosis as individuals and the community building empowering process.

Under custom, a “chief or queen mother” is defined as:

A person who hailing from the appropriate family and lineage has been validly

nominated, elected or selected and enstooled, enskinned or installed as a chief

or queenmother in accordance with the relevant customary law and usage. “

Chiefs and queen mothers are responsible for compiling unified systems of
customary law in their respective areas. The important role of the chieftaincy
institution also lies in its responsibility for the codification of customary law and its
progressive study and interpretation through:

... An evaluation of traditional customs and usages with a view to eliminating

those customs and usages that are outmoded and socially harmful. **
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A key strategy for support to integrate trokosis into their various communities and
ability to change customs which infringe on women’s rights, is through chiefs,

most of whom are clan leaders and shrine owners.

Communities through the traditional system have the right to determine who is to
govern them and once installed, chiefs play a central role in maintaining law and
order in their respective communities. Chiefs and queen mothers control land,
stool properties, regalia and other fixed and moveable assets in the communities
and also have the final authority in matters of adjudication concerning the
community and its neighbours. Apart from the social status, power, wealth and
prestige that accompanies its status, a chief or queenmother has to be law
abiding in order to command respect and authority, and conviction of an offence,
whether by custom or in a court of law, amounts to immediate destooiment. In
order to minimise conflicts in the community, traditional rulers are banned by the
Constitution from taking part in active politics.*® It is illegal for them to openly
identify with any political party whether in government or in the opposition. They
are now required to concentrate on the development of their communities. This
restriction however, does not preclude them from working in their professional
capacities as civil servants or in any other capacity in the private sector. They
could also be appointed to serve on commissions, boards of corporations or

render any other service to the public.
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The institution is responsible for the drawing up of lines of succession applicable
to each stool or skin.*’” Their role in community building is so critical that a
dispute over who is to be a chief could lead to the break up of communities,
localised wars or conflicts.*®* Due to past experiences, under the present
Constitution, the government has no power to interfere in the chieftaincy
institution by intervening in chieftaincy disputes or conferring recognition or
destoolment charges on any chief. The powerful nature of the chieftaincy
institution has also been recognised by the fact that parliament, the highest

legislative making body,

has no power to enact any law, which confers on any person or authority the right to
accord or withdraw recognition to or from a chief for any purpose whatsoever; or in any

way detract or derogate from the honour and dignity of the institution of chieftaincy. *°

It is only the appropriate bodies enacted under customary laws that have these
powers.?® Chiefs who sit on stools can only be installed by queen mothers.
Queen mothers also play a critical role in the destoolment process. However the

role of queen mothers is more limited in the northem parts of the country, where

chiefs sit on skins.

While the role of chiefs or queen mothers under customary law are
administrative, legal and political, that of the fetish priest or priestess is spiritual.
Women or men can be called upon at tender ages to become priests or

priestesses in a shrine.’' They are treated with tremendous respect and there are
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strict rules to be observed regarding their upbringing. Some of the taboos to be
observed by everyone in the community, including their parents, are the rights
not to be abused or threatened by any one. Female priests even though they
have the freedom to marry, are also required to be virgins and go through certain
customary rites before marriage. Men who violate such women before marriage
can end up with relations becoming trokosis. In the same manner, illicit
relationships with trokosis could also end up with one’s family member becoming
a trokosi. Priests or priestesses are entitled to all the rights conferred on other
like-minded citizens to move around freely and adom any attire in public. They
are also entitled to practice other professions, get educated and live independent
lives. Their knowledge of traditional rites and customs makes them eligible to be

appointed as queen mothers or chiefs in the community.

The fetish priests and priestesses also play an important role in the installation
and destooiment of chiefs in Ghana. While on the throne, the chief is protected
from enemies through the fetish priest or priestess who also determine the
appropriate date and timing of festivals, funerals and other social activities in the
communities. For example with the Ga's, it is the Nai Wulomo, the chief fetish
priest who heralds customary rites for the celebration of the Ga festival of
Homowo. Preceding the festival, there is a ban on drumming and noise making in
the capital city of Accra (which is the native soil of the Ga Traditional Area) for a
month. All citizens must comply with this ban regardless of religious
denomination. Another role of the fetish priests or priestesses is the spiritual

protection of the whole community. Before every public event, they are called
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upon to pour libation® and call on the ancestors to ensure the success of
proceedings. When called upon, priests also play a very important role in
protecting individual citizens from danger and ensuring the material and spiritual
prosperity of citizens. Through this method, they contribute to the maintenance of
law and order in the society. A number of them also derive their income from the
protection and assistance which they offer to individual traders, business men

and women and people from all walks of life who call on them for assistance.

Most Ghanaians rely on traditional methods of healing, and most fetish priests
and priestesses act as “marabous” or traditional healers. They are known for
their extensive knowledge in the use of herbs for the cure of various types of
ilnesses, and some have boarding facilities attached to their shrines. Their
spiritual role as “clairvoyants” also makes them generally feared, as they also
derive their power from cases on the determination of “who” is the culprit. The
cult of each priest determines the type of punishment. For some it is lightening
and thunder. For others it could be anything including an accident or as stated
earlier, any type of sickness. Decisions are then taken on confinement for the
offending family or payment as reparation for the offence as seen in the case of

the trokosis and the woryokwes in the previous chapter.
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COMMUNITY BUILDING SYSTEMS

Most ethnic groups in Ghana are united by their common languages, and the
kinship system is nommally organised into clans, which may be patrilineal or
matrilineal. The determination of a person’'s citizenship is based on clan
membership which is practised in various parts of Ghana e.g. abusua among the
Ashantis who are matrilineal, weku among the Ga's and hlo among the Ewe who
are patrilineal. In the Anlo State of the Ewes, kinship is normally traced to a
common ancestor through the patrilineal line, and every citizen belongs to one of
the fifteen clans around which the society is organised. Every clan also has its
own sets of names that recur in altemate generations identifying a child with his
or her ancestors. in some clans children are named according to the days of the
week or to other fixed systems applicable to clan rules. Clan membership and
rules vary from tribe to tribe and in the past the clan was collectively responsible
for all crimes and injuries committed by any of its members. In the same manner,
members were also entitled to any compensation paid for any crime or injury
committed against any person or property of any of its members. Compensation
for a crime from an offender was demanded from the family instead of from the
individual wrong doer and was paid to the family instead of the individual who
was wronged, since they were all collective responsibility for the crime. In the
same way a wife or husband are not liable for debts or liabilities incurred by each
other. For example, payment of a debt under customary law will be demanded
from the family of a woman instead of from her husband. Women's economic

rights are also guaranteed under customary law. Traditionally there is little
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pooling of resources between husband and wife. Patterns of expenditure are also
fixed, though they could be made flexible depending on the viability of the man'’s
occupation and the woman's income based on market activities. This process
allows women to eam and maintain separate incomes and plan their expenditure
and investment pattems according to their own plans and within their own
constraints. While women in some patrilineal societies have very limited rights in
all spheres of their lives, women from the societies under discussion play
significant roles in the political, social and economic lives of their communities.

Customary law rules vary according to clan, tribe and religion.

In traditional communities, marriage is the concem not only of the man and
woman contracting it but also of their kith and kin. The performance of the
marriage contract just as under civil law creates a legally binding contract for
both partners. In customary law, certain rules aiso apply to the family. As would
be seen later in the lives of the trokosis in the next chapter, the absence of a
valid marriage at customary law for which the trokosis had no option, created
limits to their capacity as individuals to insist on their rights to redress and
compensation under customary law. The birth and naming of children and
deliberations conceming marriage among other things reinforce the values of the

clan and the extended family.

The extended family is the smallest unit of the clan system, and members usually

span about three generations. The head of family could either be a woman or a
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man. Factors taken into consideration are age, status and personal qualities.
This system of togethemess also fosters economic security and social
assistance, which is extended to the sick, the unemployed, disabled persons,
students, elderly persons or any other person who at one point in time or the
other of his or her life, becomes vulnerable. It also provides a measure of social
security for both the young and the old. The kinship system also encourages
hospitality and co-operation, since loyalties within the family circle are not to one
person only but to many, including friends. In time, a close friend could be easily
absorbed into a family and the original relationship could be forgotten. In urban
areas, in spite of the infiltration of westem values, traditional systems of norms,
values and behaviour are still extended to friends and neighbours. In view of
these positive values, apart from upholding the rules of customary law, the state

is also obliged to develop a pride in Ghanaian culture and adopt its values into

the fabrics of national life. >

In Ghana, one has to leam to live in harmony with others and emphasis is placed
on refraining from doing acts detrimental to the welfare of other persons, while
contributing to the well being of the community. Within this context, to isolate
oneself could lead to one’s marginalisation in the society, and it is difficult to live
like an individual in the true sense of the word, since the continuity of these
traditional norms creates strong community networks. In the customary law
context, an individual's rights and freedoms are inseparable from duties and

obligations owed to the community.
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JUDICIAL APPLICATION OF CUSTOMARY LAW

Considering the fact that the isolation of the individual would remove the
stabilising effect of the support systems, the community acts as a sort of
intermediary between individual freedoms and the necessity of social constraints.
In order to see how these two systems can be reconciled, | will examine women’s
individual rights first under the formal court process and then under the
community system of dispute resolution. In addition to the formal court process
identified below, there are several other administrative bodies charged with the

settlement of disputes. Some of such bodies concemed with human rights are

discussed in the next chapter.

As stated earlier, customary law also includes those determined by the superior
court of judicature. The extent to which a person enjoys actual protection of
customary law in matters which are brought before the courts, depends on the

provisions of the constitution and on the judicial interpretation of the said custom.

Under article 26 (2),

All customary practices, which dehumanise or are injurious to the physical and

mental well being of a person, are prohibited.

Judges have over the years in a fair manner upheld traditions and customs,
which prove useful to the community. In other controversial cases options to

modify such practices are left to the communities concemed. The court rulings of
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most of such cases have been very interesting. In one such case, Tano v.
Akosua Koko,** a Krobo custom of the Adanbge’s required that every female who
reached the age of puberty be made to undergo a customary puberty rite called
dipo® before becoming pregnant. Failure to observe this custom resulted in the
said person not only being ostracised but liable to be banished from home and
disowned by her parents. The issue before the court was, among other things, to
denounce the dipo custom as harsh and invalid. It was the opinion of the judges
of the Supreme Court that the moral objective of the custom could hardly be
faulted. Even though the judges considered banishment as quite harsh, they said
inter alia, that the court would not deny validity to such a sanction and that
everything lay entirely with the Krobo people themselves. In their view, this type

of custom was welcome in a present-day permissive society.

The enforcement of women'’s rights under the woryokwe custom began with the
determination by the courts of a matter concerning the rights of children to inherit
under the custom. In Atomo v. Tekpetey® the plaintiffs mother, one M, whilst a
young girl, was given away in marriage by her family to a fetish priest, C to
appease the fetish and stop it from killing members of M's family. After the death
of the fetish priest, she got married to AL, father of the plaintiff and her two other
sisters. The plaintiff's father, who had nothing to do with any shrine, died leaving
behind considerable property. After the death of the head of family, the plaintiff
who was by then of age, made several attempts to get the defendant, a paternal

nephew of the deceased who was appointed by the head of the family as



caretaker, to hand over the properties to her and her sisters. They were entitied
under custom to inherit from their father. The defendant resisted the claim saying
that in accordance with Osudoku custom, their mother was a woryokwe (i.e. a
woman given in marriage to a fetish priest to stop the fetish from causing the
death of members of her family). It was stated that under the custom, all children
born to her mother during and after the lifetime of the fetish priest were forever
considered children of the fetish priest and not children of their natural father, AL.
The judge, Apatu-Plange, quoting the decision of another judge in Nkobiahene v.

Dzaba,* went on to state as follows:

It is plain then that this whole custom of woryokwe marriage is mixed up with
beliefs in fetish being able to kill by some supernatural powers and this court is
unable to use this as a basis in holding that any such custom is reasonable.
Indeed, there is something to be said for the proposition being put forward by this
court that to deny a child the right to be recognised as the child of his or her
natural father and to compel the natural father to disown and to disinherit him or
her for what is after ali not of their making seems to me to be out of step with
modern reforms. It is my considered opinion therefore that the custom being
relied on by the defendant to resist the claim of the plaintiff is unreasonable and
repugnant to natural justice, equity and good conscience and cannot therefore be

enforced in a court of law.

The court ruling on the above case, in effect denounced the woryokwe custom as

unreasonable and brought to light the fact that the custom being an unjust one, is

unenforceable in any court of law.
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THE IMPACT OF JUDICIAL DECISIONS

Most judicial decisions favouring women'’s individual rights and more specifically
related to customary laws have had little impact on women and life continues as
usual. The above case conceming the woryokwe is one of the few of such cases
| have identified as coming before the courts. It is unknown and it is not
surprising that the practice went on uninhibited. The decision applied only to the
case in question. In several other instances the courts for a number of years
declared the matrilineal system of inheritance (where women and children of
deceased husbands were not entitled to inherit), as harsh and unjust. These
decisions made little impact. Women for years were made victims of this practice
till 1985 when an intestate succession law was passed. These decisions normally
apply to the few individuals who have the means to pursue such matters in the
courts in the first place. Whether judicial decisions will, in years to come have
any meaningful impact on the daily lives of women still remains to be seen. In
some cases, a number of women even after winning the case do not wish to
enforce the court decision because they fear further isolation in their
communities. A majority of women would rather suffer in silence than risk
isolation. Women are empowered in theory but in practice nothing changes.*® To
effectively empower women in the society, the empowerment process should

include the capacity by women to initiate and sustain their rights under the law.
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This makes the community empowerment process an essential component to the
empowerment of women in the society. This thesis stresses that for a number of
women, and in Africa it includes the urban and rural woman, the law is seen as
an intangible and incomprehensible object living very far away from their lives.
Women's rights are enshrined in various legislations and yet women continue to
suffer a lot of injustice. Most of such women are not even aware of their rights
under customary law, and it is impossible to think of them claiming their rights
under the constitution. Legal measures to protect women should be made more
meaningful in their lives. The climate for the enforcement of women'’s rights can
be facilitated through effective public awareness and education in the

communities.

DISPUTE RESOLUTION METHODS UNDER CUSTOMARY LAW

Various categories of dispute resolution methods are also undertaken under
customary law in the communities. Family heads, elders, fetish priests or
priestesses, chiefs or queen mothers, could settle conflicts among members
depending on the gravity of the offence. The facts of the case could also
determine the bringing about of peaceful resolution either through mediation,
conciliation or arbitration. Dispute resolution under customary law, which could
encompass any of these processes, is normally referred to as the customary
system of arbitration. The customary system of arbitration is legally recognised

and acts as an altemative to civil suits and petty cases of crime in the
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communities. However, it is the complexities of the settlement of such cases in
shrines as seen in the case of the woryokes that have posed problems.

Some of the characteristics of customary arbitration are similar to that of the
western form of arbitration. It is a consensual process and parties by taking their
arbiter for better or for worse agree to be bound by the agreement. The time and
cost of the arbitration process are also predictable and quantifiable. After the
conclusion of the case, parties promise to be on good terms and although it is
primarily consensual, implementation is supervised by elders in the community.
The arbiter also performs an advisory role and the process is a leaming one as it
enables community members to communicate on better terms and learn how to
compromise. The aftermath is a willingness to be educated and to accept
methods to prevent the recurrence of such incidences. As stated earlier, the
family, community and elders form part of an individual's legal network. Appeals
from such cases to the courts are normally few and mostly in the area of
enforcement of the award. In Ghana, the court process is generally seen as
disruptive and time consuming since cases can drag on for years. The court
atmosphere is also intimidating and proceedings are usually in English. The use
of translators could sometimes be confusing and the whole process generally
creates a lot of misery for the poor rural folk. The effect of this on community
members has been one of bittemess.*® The customary legal system has a wide
and flexible range of procedures, norms and values. The goal of the dispute

resolution process is to avoid escalation of a dispute beyond the disputants in a
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particular case. Other goals of the customary dispute resolution process are

explored under women’s empowerment.

WOMEN'S EMPOWERMENT

Through an analysis of the cultural background of the trokosis, | have shown
through the exposure of unsuccessful examples that for empowerment to take
place, the immediate environment of the trokosis needs to be taken into
consideration. Within their cultural background, the empowerment process has to
be a collective one. The individual cannot be isolated. On the other hand, the
central focus of women’'s empowerment in this thesis is an argument for the
abolition of dehumanising customary practices such as the trokosi that hold
women responsible for the collective punishment of their clans. It is necessary
that individual rights of women be upheld and made the rallying point of any
process that will lead to the effective empowerment of women. This thesis is also
concemed with the objective of the practical realisation of the rights of women,
which means that the empowerment process should make a meaningful impact
in the lives of the trokosis. Operating within this objective requires a further
exploration of the inter relationships between individual rights and community
rights. A balance needs to be struck between the two in order to formulate
effective strategies for women’s empowerment. Taking into account the history,
environment and culture of the communities, my contention is that empowerment

in the communities revolves around the following questions and approaches to

analysis:
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< The cultural question is how to reconcile the individual rights of the trokosis
with the values of the community and the approach is using the community

building empowerment framework.

% The strategic question is how to target the most appropriate people through
the community support system and the approach is the importance of

recognising community rights within the context of women's empowerment.

% The theoretical framework of how to implement the individual and community

rights of the trokosis is located within a feminist legal framework.

INDIVIDUAL RIGHTS WITHIN THE CONTEXT OF CUSTOMARY LAW

Culture does not embody a unitary system of knowledge but should be conceived
of as dynamic containing muitiple traditions of knowledge and ways of knowing.
Since traditional values frame the way people see things and organise
themselves, the individual should also be seen as part of the reframing and
restructuring of strategies to problems. Having identified how community rights
help to affirm one’s values in the society, the next step is how to eliminate the
negative impacts of the support systems. It is stated that in order to lift the
invisibility of women and better understand and remedy injustice in the society,
feminist methods of legal, ethical and related analysis need to be applied to the

circumstances of women’s lives.®® In addressing the issues of such communities,
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one has to develop altemative approaches within the context of their history,
which is related to resistance, struggle and emancipation from oppression. The
significant roles women have played in the history of the communities are already
present in the social and political hierarchies elaborated above. Several aspects
of their philosophy, values and practices also need to be brought together and
weighed against the trokosi practice. Challenges to rules are also manageable
because by implication, these rules must fall within the general values and
cultures of such communities. Within this context, the atmosphere exists for one

to make a case against any custom infringing on women'’s rights.

Feminist theory also reveals that the dialectical process of rights is based on an
understanding that any connections between apparent dualisms will only be
partial and tentative and that distinctions will again emerge.®' Getting the
approach right means reinforcing their values, culture and identity, weighing it
with the trokosi system and posing questions. Issues raised from this chapter
posed to community members later in the thesis are whether within the cultural
framework it serves the community any purpose in these modem times for an
innocent person to be punished for a crime. Another issue is why only women
serve life sentences in shrines for crimes committed by mainly male relations. My
strategy is to see women'’s individual rights in terms of the shared values and
sentiments of the communities and then identify acts under the trokosi practice
as against those shared community norms of fostering togethemess and creating

justice in the society. If, for example, women have played significant roles in the
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society as identified above, then the trokosi practice can be stated to relate to the
history of male dominance in all societies. Patriarchy holds women in low esteem

and runs through different societies the world over.

Human rights values upheld in the communities include the principle of equality
reflected in their social structures. What this means is that if community members
are given the space and encouragement to reflect on the practice in the light of
their own values including that of upholding the dignity of the individual, they will
realise that the trokosi practice is an unjust one which has been to the advantage
of men in two ways. First through the payment of their crimes and secondly
through the violation of the self-dignity of women by other men in the shrines.
Feminist views on equality between the treatment of sexes are that one should
not be punished for following one's natural inclination in life by being a female or
rewarded for following a male one. There should be equality between the

treatment of sexes in the society.®

Under customary law, the onus of resolving the dispute is on the individuais
involved in the dispute. This is contrary to the court process where the judge has
to bring about successful resolution of the case. The community holds individuals
responsible for their actions and individuals are asked for the rationale behind
their actions. Through this process, there is an examination of the inner self and
a search for truth. The parties are then allowed the “free will” to set their own

goals and bring about their own ideas on how the conflict can best be resolved.
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The focus is not on one’s family, but on the individual who is made to stand out
and is watched and judged from a distance by the community from the beginning
of the process to the end. Another effect of this process is a self-commitment to a

resolution of the problem.

In my view, a closer look at the customary system of arbitration shows that in
spite of the community network, the principle of individual accountability exists. If
an individual can be held accountable for his or her actions, then in a like manner
the community should also condemn a violation of women’s individual rights and
hold such people responsible for their actions. Since women are generally not
considered inferior to men in the African society, adopting culturally sensitive
approaches should take into consideration the problems and issues which
concern women and the way people are valued and respected in the society.
Taking account of various local customs and traditions which have positive
impact are also essential for the identification of immediate and long term goals

of women's empowerment.

COMMUNITY RIGHTS

Many western conceptions of empowerment distance and separate the individual
from her environment - the community. In rural communities in Africa, for
example, the individual is an integral part of the community and may not perceive
of herself as an individual in the westem sense. As stated above, freedom of the

individual is linked to that of the family, the clan and the community and an

53



individual within the strict sense of the word would disconnect trokosis from their
societies and their own ways of thinking, feeling and interacting with the outside
world. This process of isolating an individual from her community with no support
would make the empowerment scheme for women's individual rights outlined

above meaningless. Smith calls it a process of fragmentation.®®

Keeping in mind the long term and short term effects of the practice on trokosis,
any empowering framework should incorporate appropriate methods which
should include networking, community consultations and a sharing process of
knowledge. The most appropriate people have already been identified through
the social organisation of the communities, its relevance and its support groups.
Rhode states that the central problem with rights—based frameworks is not that
they are inherently limiting but that they have operated within a limited
institutional and imaginative universe.®* Within this context, empowerment cannot
proceed without it being discussed by the community or it being supported by its
governing systems, which are already well established. Taking advantage of the
support system and its mentoring process means discussing such issues with
them and aliowing them to participate in their own decisions based on their own
values and cultural practices. Most chiefs and queen mothers also have
persuasive skills, know how to organise their own people and are willing to
assume responsibility. They could also follow up on any empowerment schemes.
As stated earlier it is within the power of the chieftancy institution to put such

obsolete customs up for public scrutiny.
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